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JUDICIAL DISCRETION VERSUS LEGISLATION 

6 we find its echoes. "The boys," he said, "are not murderers at heart; 
they thought they were just fighting a battle between capital and labor." 
There you have it, the doctrine of the Hindu thugs revived ; that murder 
is not murder at heart, if you do it on behalf of some cause you believe 
in. What the public now needs to know plainly is, whether there is 
any lawyer or class of lawyers, now allowed in our courts, who sym- 
pathize sincerely with this thug doctrine and will do anything to save 
its followers. Let us air this whole issue before public opinion. Let 
Clarence Darrow, or any one else who believes it, avow it and defend it. 
If our criminal system is being administered today by an appreciable 
number of able and intelligent lawyers who hold that view, let us all 
know it. Public opinion will then take a hand and settle the issue. If 
it can stand that doctrine, so be it. If the public verdict repudiates it, 
then let some measure be taken for eliminating its adherents from the 
ranks of the bar, and for making the defense of accused persons an 
occupation consistent with self-respect and the service of justice. 

John H. Wigmore. 

JUDICIAL DISCRETION VERSUS LEGISLATION IN DETER- 
MINING DEFENDANTS SUITABLE FOR PROBATION. 

The Illinois adult probation law, which went into effect this sum- 
mer, limits the scope of the system to a relatively small number of 
offenses. It does not apply to larceny, embezzlement, burglary or at- 
tempted burglary in any place of habitation, violations of municipal 
ordinances which are not also violations of state laws, and various other 
offenses. A number of states, especially in their original enactments, 
have restricted probationary treatment in cases of adults to so-called 
first offenders and those convicted of minor offenses. Certain states 
have authorized the placing of felons on probation, but have specially 
exempted from its benefits those convicted of particular felonies like 
rape. The laws of other states, on the other hand, leave the classes of 
offenders to whom probation may be allowed, almost wholly to judicial 
discretion. 

Thus far only a few over twenty states have passed adult probation 
laws — fewer than half the number that have authorized the use of proba- 
tion for children. During the next few years a number of states, and 
Congress, too, it is hoped, will enact statutes for probation in adult cases. 
It is pertinent, therefore, to inquire what should be the policy of future 
legislation with reference to restricting the field of probation in cases 
of adult offenders. 

It is only natural and proper that the legislators of any state, espe- 
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JUDICIAL DISCRETION VERSUS LEGISLATION 

cially in passing their first law for adult probation, should wish to move 
cautiously. Efforts at reformation of criminals must not lose sight 
of the necessity of social defense. Unless an adequate number of properly 
qualified probation officers is appointed, the general use of the probation 
system may make probation only another name for leniency. It is im- 
portant that the granting of probation by the courts should not go faster 
than the organization of an efficient machinery for dealing with those 
put on probation. After the system is well organized, extreme care 
most still be exercised lest harm be done by putting on probation, per- 
sons unfit for such treatment. Yet, while conservatism in the use of 
probation is essential, it is questionable how far the classes of defendants 
permitted to be placed on probation should be determined by statute. 

In some of the states where the range of offenders eligible for pro- 
bation is left largely, if not entirely, to judicial discretion, there has 
been an extended and successful experience with adult probation. In 
these jurisdictions, the determination as to what person shall be put 
under probationary oversight is decided by the courts on the basis not 
only of the charges against defendants and their records, but also of their 
character and circumstances. (These latter are ascertained for the court, 
in advance, through a special investigation of each case by a pro- 
bation officer.) The experience in these states proves that probation is 
especially adapted for "first offenders," who are mentally normal and 
whose manner of life and environment are not too negative. It seems also 
to show that persons who have been convicted more than once are often 
equally as satisfactory subjects for probation, and in some cases more so, 
than are "first offenders"; and, furthermore, that felons frequently suc- 
ceed under probation better than do misdemeanants. In other words, 
the propriety and wisdom of dealing with offenders through probation 
is found to depend only in part upon the nature of their particular 
offense and upon their criminal record. Other equally important factors 
are their habits, family history, other individual characteristics and sur- 
roundings. All these facts can be learned and weighed much better by 
the local court than by a state legislature. 

The above conclusions are what we might expect if we pause to 
consider how uncertain as an index of a person's character bis offense 
or criminal record is. While, from a legal point, there is a distinction 
between a person convicted only once and a person convicted more 
than once, there may be little or no difference between them morally. 
As has often been remarked, the chief difference may be that the one 
has been less successful than the other in escaping arrest. It hardly 
seems consonant with social justice or wisdom that a man found guilty 
for the first time of an offense, say, drunkenness or petit larceny, may 
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TRIAL BY PUBLICATION 

receive the advantages of probation, while another man convicted of 
a similar offense for the second time must in every case be fined or sent 
to jail, although it may happen that of the two men the latter is the more 
industrious and less dangerous member of society. As for those con- 
victed of a felony, it may be said that many crimes classed as felonies 
differ only slightly, and perhaps only in a technical way, from mis- 
demeanors. A person guilty of a felony, in some instances, may be lees 
anti-social and easier to deal with than a person addicted to the habitual 
commission of petty offenses. In other words, the specific offense and 
to some extent the record, taken alone, are an insufficient criterion for 
judging the fitness of persons for probationary treatment. 

In saying the foregoing it is recognized that in some parts of the 
country local conditions may make it advisable, at least during the 
near future, to limit the field of probation by statute. As a general 
principle, however, it would seem desirable for the legislatures of the 
different states to allow pretty free play to judicial discretion in the 
matter of selecting persons to be dealt with by probation. 

Arthur W. Towns. 

TBIAL BY PUBLICATION. 

The exploitation of the McNamara case, before legal trial, in the 
press of all sorts calls attention to the dangers involved to justice in 
such methods. The American people have got into a bad way of con- 
doning such things. Public opinion must learn to repudiate it. The 
referendum applied to a criminal trial will lead us to the wont mock- 
eries of justice which Athens or Paris ever exhibited for our scorn. 
When Pilate hesitated he took Christ out on the Temple steps and 
asked the mob: "Shall I crucify him?" And the mob shouted back: 
"Crucify him !" That is what it will come to at this pace. The spec- 
tacle of the chief detective himself trying the case in a popular magazine 
last summer was the most extreme instance of misguided zeal. But it 
merely typified the national habit that is forming. 

We indorse the sentiments of the following editorial from the. 
Chicago Becord-Herald : 

"One lesson of the McNamara cases for the press and people of 
the United States is that trial by publication in advance of legal trials 
operates against the obtaining of justice. The Becord-Herald can 
speak frankly on this subject, for it studiously avoids trying to convict 
or to acquit anyone accused of crime. 

"In many published interviews and articles the McNamaras were 
virtually declared guilty or innocent long before the selection of jurors 
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